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PRESENT: Sri P. Saikia, A.J.S.,  

            Sessions Judge,  
            Udalguri. 

   
IN THE  COURT OF THE SESSIONS JUDGE AT UDALGURI, ASSAM 

      

  Judgment in Sessions Case No.44/2016 
        (G.R. Case No. 1400/2012) 

 

  State 
             Versus 

             1. Gautam Dey, 
  S/o- Late Binod Ch. Dey,  

  Vill- Jalukbari,  

  P.S.- Tangla, Dist-Udalguri.  
              2. Sukram Boro, 

  S/o- Buwmal Boro,  
  Vill- Nagarchara,  

  P.S.- Dimakuchi, Dist-Udalguri 

 
   

Appearance:-  
 

For the State          :  Mr. A. Basumatary, Public Prosecutor. 

For the Accused     :  Mr. M.C.Narzary, Learned Advocate. 

 

Charge framed U/S 120B/302/201/34 of the Indian Penal Code. 

 

Evidence recorded on : 15.9.16, 11.11.16, 1.12.16, 19.1.17, 9.5.17, 

5.7.17, 1.9.17,     3.2.18, 13.12.18, 4.2.19, 4.6.19.  

Argument heard on    :  18.9.2019. 

Judgment delivered on : 1.10.2019. 

 

J U D G M E N T 

 

1.   The prosecution case bereft of unnecessary details, is that on 

17.11.2012, the informant Gautam Dey lodged an FIR with the Officer-in-Charge 

of Tangla Police Station alleging, inter-alia, that his brother Rabindra Dey was 

shot to death by some unidentified persons on 15.11.2012 at 6.10 PM at his 

shop and he died on the way to Mangaldai Civil Hospital.  

 

2.  Pursuant to the FIR the Officer-in-Charge of Tangla Police Station 

registered a case vide Tangla P.S. case No. 99/2012 under Section 120B/302 

IPC R/W Sec.25(1)(a)/27 Arms Act R/W Sec.17/19 U.A. (P) Act and endorse the 

case for investigation to S.I. Tirap Ch. Lahkar. During the course of investigation 
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the Investigating Officer visited the place of occurrence, held inquest over the 

dead body of Rabindra Dey and sent the dead body for post-mortem 

examination. A bullet was found in the dead body which was seized by him as 

produced by the doctor. He also found found two pieces of bullet which were 

seized by at the place of occurrence. He arrested one Nepal Deka on suspicion. 

In the course of investigation he was retired on super annunciation and hence, 

handed over the case diary to the Officer-In-Charge of Tangla PS for further 

investigation of the case. The successor investigating officer Nirupam Hazarika, 

SDPO, Bhergaon took up the investigation of the case as per the direction of the 

Superintendent of Police, Udalguri. He recorded the statements of the available 

witnesses under Section 161 Cr.P.C. One Sukram Boro and from his statement it 

was found that he brother of the deceased, Gautam Dey alongwith Parag Kumar 

Nath committed murder of the deceased. While recording the statement of the 

brother of the deceased he admitted that he killed his brother Rabindra Dey 

alongwith Sukram Boro. Then he arrested Gautam Dey, who is the informant of 

this case, and Sukram Boro as accused persons in the case. On completion of 

the investigation of the case he laid a report U/S 173 Cr.P.C. against the accused 

Gautam Dey, Sukram Boro and Ramitabh Bostan showing him as absconder for 

the offences U/S 120B/302 IPC R/W Sec.25(1)(a)/27 Arms Act appeared to have 

been committed by them after obtaining prosecution sanction from the District 

authority to prosecute the accused persons under Arms Act.  

 

3. The charge-sheet having received by the learned Chief Judicial 

Magistrate Udalguri, took cognizance of the offences and procured the presence 

of the accused persons Gautam Dey and Sukram Boro. On the other hand, 

learned Chief Judicial Magistrate Udalguri could not procure the attendance of 

Romitabh Bostan who was shown as absconder in the charge-sheet and, 

therefore, the case against the absconder accused Romitabh Bostan was split up 

vide order dated 30.4.2016. Since the offences were exclusively triable by the 

court of Sessions and, as such, committed the case to his Court of Sessions for 

trial of the accused persons on 30.4.2016, after due compliance with the 

requirement under Section 207 Cr.P.C. 

 

4. On commitment of the case with all relevant papers and after evaluation 

of the copies supplied under Section 173 Cr.P.C., my learned predecessor-in-

office having found a prima facie case and sufficient materials to proceed 
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against the accused under Section 120B/302/201/34 IPC and therefore, framed 

formal charges there under and the same was being read over and explained t 

the accused pleaded not guilty and claimed to be tried. 

 

5. In order to bring home the charges, the prosecution has examined as 

many as thirteen witnesses and also exhibited some documents attached with 

the record. 

 

6. On conclusion of recording evidence of prosecution witnesses, the 

accused persons were examined under Section 313 Cr.P.C. Their plea was of 

total denial. They have alleged that they have been falsely implicated out of 

concoction in the instant case.  

 

7.  In the perspective of the above facts and circumstances, the points for 

determination are set for as under: 

(i) Whether the accused persons on 15.11.2012 at about 6.10 PM at 

M.B.Road (near railway gate) Tangla under Tangla P.S., in furtherance of 

common intention, agreed to do an illegal act i.e. to commit murder of 

Rabindra Dey @ Rabi Dey and the same act was done in pursuance of 

the agreement and thereby committed an offence punishable under 

Section 120(B)/34 IPC? 

(ii) Whether the accused persons on the same day, time and place, in 

furtherance of common intention, committed murder intentionally 

causing the death of Rabindra Dey @ Rabi Dey and thereby committed 

an offence punishable under Section 302/34 IPC?  

(iii) Whether the accused persons on the same day, time and place, in 

furtherance of common intention, caused disappearance of the evidence 

of the commission of said murder and thereby committed an offence 

punishable under Section 201/34 IPC? 

 

8.  I have heard arguments canvassed by the learned counsel for both sides 

and also assiduously scan the evidence on record in its entirety. 
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Decision thereon with reasons for decision therefor: 

 

9. PW1 is Sushanta Saha. According to his evidence he knows the accused 

Gautam Dey while other accused present in the dock is not known to him. The 

occurrence took place about 3 years ago after festival of “Kalipuja". At the time 

of occurrence he was an employee in the hardware shop of the deceased Rabi 

@ Rabindra Dey.  At that time he was in his duty at the said shop. At that time 

shop owner Rabi @ Rabindra Dey was also present in the shop. Binoy Sah  who 

is also an employee under Rabi @ Rabindra Dey was also present in the shop 

alongwith him. It was around 6 pm when a person came and wanted to 

purchase a bag of cement. Rabi Dey had cement business also and his cement 

godown is situated behind his hardware shop at a distance of about 100 feet. He 

alongwith said customer went to cement godown. While trying to load a cement 

bag on the bike of the customer they heard hulla in the locality. Then he 

alongwith the customer came towards the road. They saw some people running 

towards the police point. He noticed a gathering in their hardware shop and 

proceeded to the shop. He found Rabi Dey @ Rabindra Deylyig in the floor of 

the counter in injured condition hit by bullet.  At that time Rabi Dey was not in a 

position to speak. He alongwith some other persons shifted the injured Rabindra 

Dey and put him inside a car and took him to Mangardai Civil Hospital. Doctor of 

Mangardai Civil Hospital declared him dead. Postmortem of the deceased was 

done at Mangatdai Civil Hospital. Police came to the place of occurrence and in 

their presence seized one empty cartridge and a piece of bullet from the place of 

occurrence i.e. their hardware shop. Police prepared a seizure list. Ext.1 is the 

seizure list and Ext.1(1) is his signature. Binoy Saha was present at the time of 

seizure. Said Binoy Saha expired two years ago. His cross-examination is 

declined by the defence. 

 

10. PW2 is Mani Ram Swargiary. He has deposed to the effect that the 

accused persons are not known to him. The occurrence took place in the year 

2012. At that time he was holding the post of Chairman of VCDC. He knew the 

deceased Rabi Dey. He had a business of hardware at Tangla town near railway 

gate.  He used to purchase articles from his shop. On the next day of the 

occurrence he came to learn from television news that Rabi Dey was killed. Prior 

to the occurrence he had called Rabi Dey in his mobile phone but his mobile call 
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was not received. Police on verifying the call register and asked him to visit 

police station in connection with the case.  

 

 

11. In cross-examination, he has stated that he was well acquainted with 

Rabi Dey. He used to purchase goods from his shop.  Prior to the occurrence he 

rang up the deceased Rabi Dey. He did not visit the house of the deceased to 

see his dead body. 

 

12. PW3 is Kulendra Muchahary. According to his evidence deceased Rabi 

Dey was his classmate. The occurrence took place about 3 years ago. His house 

is situated at a distance of about 25 KM from the place of occurrence. While 

watching News Live channel he came to know that Rabi Dey was shot dead by 

somebody. He then rang up Rabi Dey over phone for confirmation of the news. 

Somebody from his house received the phone call and confirmed the news.  

 

13. In cross-examination, he has stated that only once he visited the house 

of Rabi Dey, who was his classmate while he was studying at college. He did not 

visit the house of Rabi Dey after his death. 

 

14. PW4 is Ganesh Basumatary. He is also not an occurrence witness. His 

evidence displays that he knows the accused Gautam Dey who is the elder 

brother of the deceased Rabi Dey. He does not know the other accused person 

present in the dock. The occurrence took place in the shop of deceased Rabi 

Dey. His house is situated at a distance of about 1 ½  KM from the place of 

occurrence. After about half an hour of the occurrence he came to know from 

one of their villagers that Rabi Dey had been killed by miscreant. He used to 

purchase articles from the hardware shop of the deceased. On getting 

information he immediately started proceeding to the place of occurrence riding 

his bicycle but before he could reach the place of occurrence the deceased was 

already taken to Mangaldai Civil Hospital. 

 

15. In cross-examination, he stated that he does not know who committed 

the alleged crime.  
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16. PW5, Parag Kr. Nath @ Babul Nath has testified in his evidence that he 

knows both the accused persons. Accused Gautam Dey is well known to him. 

Deceased Rabindra Dey @ Rabi Dey is the younger brother of accused Gautam 

Dey. Accused Gautam Dey has another three brothers. His elder brother already 

expired. Now accused Gautam Dey and his younger brother Ranjit Dey are alive. 

In the month of March,2012 accused Gautam Dey told him that they wanted to 

sell their land. Gautam Dey and his brothers used to live in a join family. Father 

of Gautam Dey already expired and his mother is alive. In the month of 

July,2012 he went to the house of accused Gautam Dey and asked him about 

the value of the land to be sold. Gautam Dey then told him that the land would 

not be sold because deceased brother Rabi Dey is creating trouble in the matter 

of the disposing of the land.  Accused Gautam Dey told him that he would kill his 

brother Rabi Dey. He then left the house of the accused Gautam Dey. In the 

month of September,2012 accused Sukram  Baro  met him and enquired about 

the land proposed to be sold by accused Gautam Dey and asked him about the 

value of that land. He informed accused Sukram Baro that accused Gautam Dey 

expressed his mind not to sell the land and he asked accused Sukram to 

approach accused Gautam Dey directly. He does not know if any discussion held 

between Sukram and accused Gautam Dey as regards the land to be sold. The 

incident occurred on 15.11.12 in the evening in the hardware shop of deceased 

Rabi Dey at Tangla town. He came to know on the same day i.e. on 15.11.12 at 

about 7.30 PM that Rabi Dey was shot dead at his said shop. During 

investigation investigating police officer produced him before  the court for 

recording his statement and his statement was recorded before the Magistrate 

vide Ext.2 and Ext.2(1) and 2(2) are his signatures. 

 

17. In cross-examination, he has revealed that deceased Rabi Dey used to 

run a hardware shop at Tangla town at the time of his death and his brother 

Ranjit Dey runs another hardware shop at Tangla town. In the month of 

March,2012 accused Gautam Dey and his brother Ranjit Dey told him that they 

wanted to sell out their land situated at Ratanpur. At first Ranjit Dey told him at 

his hardware shop that they wanted to sell out their land. One week thereafter 

accused Gautam Dey told him about their desire to sell out their land.  Now he 

cannot remember exactly on which date Gautam Dey told him. Accused Gautam 

Dey told him that they would sell out  100 bighas of land. He did not witness 

any quarrel between the brothers of the accused over their landed property. He 
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did not approach deceased Rabi Dey in any point of time to enquire whether he 

created any trouble over their landed property as told him by accused Gautam 

Dey. He has denied the defence suggestion that he gave statement before the 

Magistrate as tutored by the investigating police officer. The land proposed to be 

sold by accused Gautam Dey not yet sold out. At the time of occurrence all the 

brothers of the accused used to live together with common kitchen. He has 

denied the suggestion that he asked for a loan from accused Gautam Dey for 

upliftment of his business but on the refusal of the accused Gautam Dey to give 

him any loan he has deposed falsely. He has denied the defence suggestion that 

accused Gautam Dey did not disclose him to sell out their land and that he did  

not approach accused Gautam Dey in such matter. He did not have any 

discussion neither with accused Gautam Dey nor his brother Ranjit Dey over 

selling of their land. He has admitted that he told the police that Ranjit, the 

brother of accused Gautam Dey, told him in April,2012 that they have 100 

bighas of land at Ratanpur and they would sell out the said land to a suitable 

customer. In the month of July,2012, Gautam Dey had discussion with him at 

their drawing room over the matter regarding  selling of the land. At that time 

he alongwith accused Gautam Dey were sitting facing towards North. He has 

denied that he did not visit the house of accused Gautam Dey on that day as 

stated by him. Within the period of July,2012 till the occurrence he did not hear 

any quarrel among the brothers of the deceased. He did not visit the place of 

occurrence. He does not know who committed the crime. In the year 2012 the 

investigating police officer did not approach him in connection with the 

occurrence. But in the year 2013 police asked him about the occurrence but he 

did not record his statement. In the month of June,14 investigating police officer 

recorded his statement as regard the occurrence.  

 

18. PW6 is Ratan Paul. He has stated the effect that he knows accused 

Dautam Dey. Another accused present in the dock is not known to him. He also 

knows deceased Rabi Dey. The occurrence took place about 2-2 ½  years ago. 

At the time of occurrence he was at Guwahati. After receiving the information 

about the incident he came to Mangaldai Civil Hospital because the deceased 

was shifted to Mangaldai Civil Hospital. He heard that extremist killed the 

deceased. He met police in the Mangaldai Civil Hospital and police had shown 

him a cartridge. Police seized a piece of bullet in his presence. Ext.3 is the 

seizure list and Ext.3(1) is his signature.  
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19. In cross-examination, he has stated that police did not read over the 

contents of the seizure list to him.  

20. PW7, Dr. Prasanta Goswami, who held autopsy on the dead body of 

Rabindra Dey on 16.11.2012 while he was posted as SDM & H.O. at Mangaldai 

Civil Hospital. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

A dead body of a male, average build, rigor-mortis present, eyes closed, 

mouth half open Blood froth from nose. On careful examination following 

injuries are found- 

1) Entry wound- Right 3rd intercostals space 2 cms lateral to the midline ½ 

cm x ½ cm circular, inserted margin blacking and totooing present around the 

margin.  

Piercing through the middle lone of right lung with fracture of the 4th rib in 

the middle. 

2) Exit through the 7th intercostals space in the postering axillary line 1 cm x 

½ cm  everted margin with oozing of blood and torn marks coming out through 

it. 

3) Entry wound left arm 2 cm below aeromin process medially ½ cm x ½ cm 

circular invested torn through sub clavicular with fracture of medial 2/3 of left 

clavicle  (torn muscle and vessels with massive collection of dark blood over 

supraclavicle area). Piercing  through the 1st intercostals space through the apex 

of left lung and one bullet found over 3rd thoracic vertebra.   

 The injuries are ante-mortem in nature. 

 The doctor opined that the cause of death was due to shock and 

haemorrhage as a result of injuries sustained (bullet injury) to the vital organ of 

lung. Ext.4 is his post-mortem report and Ext.4(1) is his signature. His cross-

examination was declined by the defence.  

 

21. PW8, Hastasula Barhma is one of the investigating officers. He has 

testified to the effect that on 12.12.12 he was posted as 2nd Officer at Tangla 

P.S. On that day the then O/C, Tangla P.S. handed over the case diary to him in 

connection with Tangla P.S. case No.99/12 u/s 120-B/302 IPC R/W Sec. 

25(1)(a)/27 Arms Act, R/W Sec.17/19 U.A. (P) Act. He had gone through the 

case diary and found that post-mortem report was not collected. Therefore, he 

collected the post-mortem report. From the post-mortem report it is found that 
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the deceased died due to bullet injury. Having found involvement of the accused 

Deepak Basumatary he arrested him. Accused Daoharu Basumatary @ Kantha 

Narzary was shown as arrested in connection with this case. He made prayer 

before the Chief Judicial Magistrate to show accused Daoharo Basumatary as 

arrested in connection with this case. He also arrested one Swmkhar Boro. 

Thereafter, due to his transfer he handed over the case diary to O/C, Tangla 

P.S.   

 

22. In cross-examination, he stated that he did not arrest the accused 

persons present in the dock. He did not record the statement of any witness.  

 

23. PW9, Tirap Ch. Lahkar is the investigating officer, who conducted the 

preliminary investigation of the case. He has deposed in his evidence that on 

15.11.12 while he was posted as SI of Police at Tangla P.S. the then O/C, 

Tangla P.S. received an ejahar from Gautam Dey. O/C after registering a case 

entrusted him to investigate the case. During investigation, he visited the place 

of occurrence, held inquest over the dead body though Magistrate and sent the 

dead body for post-mortem examination. A bullet was found on the dead body 

which was seized by him on being produced by doctor. At the place of 

occurrence he also found two pieces of bullet which was seized by him vide 

Ext.1, on being produced by doctor. Ext.1(2) is his signature. Ext.3 is another 

seizure list by which piece of bullet was seized at the place of occurrence. 

Ext.3(1) is his signature. He arrested one Nipul Deka on suspicion. Thereafter, 

due to his retirement he handed over the case diary to O/C, Tangla P.S.   

 

24. In cross-examination, he has stated that accused Gautam Dey lodged the 

FIR. Thereafter no FIR was lodged. Before lodging the FIR, O/C received a 

telephonic massage and made GDE No.310 dated 15.11.12. That telephonic 

massage was received from one Nandiram Das. Nandiram Das is not cited as 

witness. Occurrence took place at the shop of the deceased. Sales man Binoy 

Saha was present at the place of occurrence at the time of incident. No person 

was present except sales man and the deceased.  

 

25. PW10, Nirupam Hazarika is another investigating officer of the case. He 

has deposed to the effect that on 31.7.13 he was posted as SDPO, Bhergaon. 

On that day his former Investigating Officer handed over the case diary as per 
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the direction of the then Superintendent of Police. He perused the case diary. He 

recorded the statement of one Sukram Boro. From his statement it was found 

that the brother of the deceased alongwith Parag kumar Nath committed murder 

of the deceased. While he recorded the statement of brother of deceased, he 

admitted that he killed his brother but Sukram Boro was also with him in the 

commission of crime. Then he arrested Gautam Dey, the brother of deceased. 

Thereafter, he arrested Sukram Boro. he recorded the statement of Parag 

Kumar Nath. From his statement it was found that there was land dispute 

between the deceased and his brother prior to the incident. Sukram Boro stated 

before him that one Ramitabh Boustam was involved in the commission of 

murder but he could not be arrested as he was absconded. After completion of 

investigation he submitted charge-sheet against accused Gautam Dey, Sukram 

Boro and Ramitabh Boustam showing him absconder. Ext.5 is the charge-sheet. 

Ext.5 (1) is his signature.  

 

26. In cross-examination, he has revealed that the occurrence took place on 

15.11.12. He recorded the statement of witness Parag Kumar Nath on 6.2.14. 

He recorded the statement of Sukram Boro as witness. When it was revealed 

that he was accused of this case then he did not record his statement U/S 164 

Cr.P.C. He only recorded the statement of Parag Kumar Nath.  

 

27. PW11, Deben Ch. Gohain is the armourer of 12 A.P.Bn, Jamugurihat. It is 

his evidence that on 5.6.2013 the commandant of the A.P.Bn Jamugurihat 

summoned him and directed to examine one empty case and two bullet pieces 

which were seized vide memo No UDL/crime/26/13/2170-71 dated 24-05-2013 

in connection with Tangla PS case No. 99/12 U/S 120B/302 R/W Sec 25 (1-A)/ 

27 Arms Act. R/W Sec 17/19 UA(P) Act.  On examination he found the following- 

Description of articles:  

1 number of 7.65 mm empty case factory made which is marked as 

exhibit ‘A’. 

2 number of bullet pieces factory made which are collectively marked as 

exhibit ‘B’. Measurement overall length 1.2 cm, 2 numbers same. Bullet diameter 

.8cm and .6cm 

He opined that-  

Exhibit A & B are factory made fire arms. 

Exhibit ‘A’- is found empty case at the time of examination  
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Exhibit ‘B’- are found bullet pieces at the time of examination.  

 

 Ext. 6 is his ballistic report wherein Ext. 6(1) is his signature. His cross 

was declined by the defence. 

 

28. PW12, Sekhar Biswas is another investigating officer of the case. He has 

stated to the effect that on 2.5.2013 he was posted as SI of Police at Tangla PS. 

On that day the then O/C, Chandra Boro of Tangla PS handed him the case diary 

of Tangla PS case No. 99/2012 U/S 120(B) /302 IPC, R/W Sec 25 (1-A)/27 Arms 

Act. R/W Sec 17/19 UA(P) Act for investigation. On perusal of the case diary the 

earlier investigating officer Tirap Ch. Lahakar and Hasthaichula Brahma had 

already completed the investigation of the case and there being no further 

investigation of the case was required and, as such, he handed over the case 

diary to the SDPO Bhergaon, Nirupam Hazarika, as per the direction of the 

Superintendent of Police Udalguri. As per the case diary the FIR was lodged by 

the accused Gautam Dey and the same was received by the then O/C, Chandra 

Baruah. Ext. 6 is the FIR and Ext. 6(1) is the signature of the then O/C, Chandra 

Baruah along with his registration note. By virtue of this FIR criminal law was set 

into motion to commence investigation of the case. During investigation of the 

case, the then SI of police Tangla, Tirap Ch. Lahakar drew a site plane of the 

place of occurrence. Ext. 7 is the site plane wherein Ext. 7(1) is the signature of 

Tirap Ch. Lahakar which is known to him as during that time we had worked 

together in the Tangla PS.  

 

29. In cross-examination, he has stated that though he received the case 

diary for investigation but on perusal of the same he found investigation was 

completed by former investigating officers and therefore he handed over the 

case diary to SDPO Bhergaon as per the direction of Superintendent of Police 

Udalguri. 

 

30. PW13 is Animesh Talukdar who held inquest on the dead body of the 

deceased Rabiram Dey. It transpires from his evidence that on 16.11.2012, 

while he was posted as an Election Officer at Mangaldai, he conducted inquest 

on the dead body of one Rabindra Dey, aged about 38 years, S/o- Late Binod 

Ch. Dey @ Gpal Dey of Jalukbari, Tangla W/No.2 under Tangla PS in reference 

of the Tangla PS GDE No.310 dated 15.11.2012 and found as follows:- 
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The dead body was found at temporary morgue at Civil Hospital, 

Mangaldai. The dead body was lying at dead shed. The dead body was seen 

putting long pant and half shirt. Hair is black. Eyes are closed. Complexion is 

swarthy. After careful examination of all parts of the body it is found that he 

received injury at right side of the chest, left shoulder and at stomach at right 

side. The dead body was blood stained at different places. 

Ext.8 is the inquest report. Ext.8(1) is his signature.  

 

31. On close analysis of the evidence on record with circumspection it would 

appear from the evidence of medical officer (PW7) Dr. Prasanta Goswami and 

post-mortem report (Ext.4) that death of the deceased was homicidal in nature 

as a result of sustaining bullet injuries on the vital organ of lung. The injuries 

were ante-mortem in nature. The cause and time of death are not disputed by 

the defence. However, in this case in hand, there is no eye witness of the 

occurrence and the case of the prosecution rest purely on circumstantial 

evidence.  

 

32. Though a conviction may be based solely on circumstantial evidence, this 

is something that the court must bear in mind while deciding a case involving 

the commission of a serious offence in a gruesome manner. In Sharad 

Birdhichand Sarda v. State of Maharashtra, AIR 1984 SC 1622, the Apex 

Court observed that it is well settled that the prosecution's case must stand or 

fall on its own legs and cannot derive any strength from the weakness of the 

defence put up by the accused. However, a false defence may be called into 

aid only to lend assurance to the court where various links in the chain of 

circumstantial evidence are in themselves complete. This Court also discussed 

the nature, character and essential proof required in a criminal case which rests 

on circumstantial evidence alone and held as under: 

(1) The circumstances from which the conclusion of guilt is to be drawn 

should be fully established; (2) The facts so established should be consistent 

only with the hypothesis of the guilt of the accused, that is to say, they should 

not be explainable on any other hypothesis except that the accused is guilty; 

(3) The circumstances should be of a conclusive nature and tendency; 

https://indiankanoon.org/doc/1505859/
https://indiankanoon.org/doc/1505859/
https://indiankanoon.org/doc/1505859/
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(4) They should exclude every possible hypothesis except the one to be 

proved; and  

(5) There must be a chain of evidence so complete as not to leave any 

reasonable ground for the conclusion consistent with the innocence of the 

accused and must show that in all human probability the act must have been 

done by the accused. 

33.  A similar view has been reiterated by Apex Court in State of Uttar 

Pradesh v. Satish, (2005) 3 SCC 114; Krishnan v. State represented by 

Inspector of Police, (2008) 15 SCC 430; Ramesh Bhai & Anr. v. State of 

Rajasthan, (2009) 12 SCC 603; Subramaniam v. State of Tamil Nadu & 

Anr., (2009) 14 SCC 415; and Babu v. State of Kerala, JT 2010 (8) SC 

560, observing that the evidence produced by the prosecution should be of 

such a nature that it makes the conviction of the accused sustainable.  

34.  In State of Gujarat v. Anirudhsing, (1997) 6 SCC 514, the Hon’ble 

Supreme Court observed as under : 

"Every criminal trial is a voyage in quest of truth for public justice to punish 

the guilty and restore peace, stability and order in the society. Every citizen 

who has knowledge of the commission of cognizable offence has a duty to lay 

information before the police and cooperate with the investigating officer 

who is enjoined to collect the evidence and if necessary summon the 

witnesses to give evidence. He is further enjoined to adopt scientific and all 

fair means to unearth the real offender, lay the charge-sheet before the court 

competent to take cognizance of the offence. The charge-sheet needs to 

contain the facts constituting the offence/s charged. The accused is entitled 

to a fair trial. Every citizen who assists the investigation is further duty-bound 

to appear before the Court of Session or competent criminal court, tender his 

ocular evidence as a dutiful and truthful citizen to unfold the prosecution case 

as given in his statement. Any betrayal in that behalf is a step to destabilise 

social peace, order and progress." 

 

35. In the context of the above, it is apposite to point out at this stage that  

PW1 was present at the time of occurrence while deceased Rabindra Dey was 

shot dead by means of fire arms. In this regard his evidence discloses that the 

incident took place about 3 years ago after festival of “Kalipuja". At the time of 

occurrence he was an employee in the hardware shop of the deceased Rabi @ 

https://indiankanoon.org/doc/1789800/
https://indiankanoon.org/doc/1789800/
https://indiankanoon.org/doc/1789800/
https://indiankanoon.org/doc/1775396/
https://indiankanoon.org/doc/1740383/
https://indiankanoon.org/doc/1740383/
https://indiankanoon.org/doc/1740383/
https://indiankanoon.org/doc/766895/
https://indiankanoon.org/doc/766895/
https://indiankanoon.org/doc/766895/
https://indiankanoon.org/doc/1038382/
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Rabindra Dey.  At that time he was in his duty at the said shop. During that time 

Binoy Sah  another employee of Rabi @ Rabindra Dey was also present in the 

shop alongwith him. It was around 6 pm when a person came and wanted to 

purchase a bag of cement. Rabi Dey had cement business also and his cement 

godown is situated behind his hardware shop at a distance of about 100 feet. He 

alongwith said customer went to cement godown. While trying to load a cement 

bag on the bike of the customer they heard hulla in the locality. Then he 

alongwith the customer came towards the road and they noticed some people 

running towards the police point. He noticed a gathering in their hardware shop 

and proceeded to the shop. He found Rabi Dey @ Rabindra Deylyig in the floor 

of the counter in injured condition hit by bullet.  At that time Rabi Dey was not 

in a position to speak. He alongwith some other persons shifted the injured 

Rabindra Dey and put him inside a car and took him to Mangardai Civil Hospital 

but the doctor declared him brought dead. In his presence police seized one 

empty cartridge and a piece of bullet from the place of occurrence i.e. their 

hardware shop. Though PW1 is a prime witness of the case and was present at 

the place of occurrence but he has stated that he went alongwith the customer 

to hand over him a cement bag while the incident had occurred. So, his 

evidence is categorical that he does not know who fired upon Rabi Dey in his 

hardware shop while he went with the customer to the godown to hand over the 

cement to the customer. He has only spoken about one piece of bullet and one 

empty cartridge but there is no evidence as to his seeing the assailant of Rabi 

Dey. 

 

36. On the other hand, PW2, PW3 and PW4 are hearsay witnesses. On 

scrutiny of their testimony I find nothing substantial in their evidence nor any 

circumstance pointing to guilt of the accused has emerged from their evidence.  

 

37. Rest is the testimony of PW5, Parag Kr. Nath @ Babul Nath. He is also 

not an eye witness to the occurrence. But he has made an attempt to establish 

the motive on the part of the accused Gautam Dey in killing his brother Rabi 

Dey. As per his evidence in the month of March,2012 accused Gautam Dey told 

him that they wanted to sell their land. Both Gautam Dey and his brothers used 

to live in a join family. In the month of July,2012 he went to the house of 

accused Gautam Dey and asked him about the value of the land to be sold. 

Gautam Dey then told him that the land would not be sold because deceased 
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brother Rabi Dey is creating trouble in the matter of the disposing of the land 

and  accused Gautam Dey also told him that he would kill his brother Rabi Dey. 

In the month of September,2012 accused Sukram  Baro  met him and enquired 

about the land proposed to be sold by accused Gautam Dey and asked him 

about the value of that land. He informed accused Sukram Baro that accused 

Gautam Dey expressed his mind not to sell the land and he asked accused 

Sukram to approach accused Gautam Dey directly. He does not know if any 

discussion held between Sukram and accused Gautam Dey as regards the land 

to be sold. Eventually the incident occurred on 15.11.12 in the evening in the 

hardware shop of deceased Rabi Dey at Tangla town and he came to know on 

the same day i.e. on 15.11.12 at about 7.30 PM that Rabi Dey was shot dead at 

his hardware shop. But the statement of this witness as regards possible motive 

on the part of accused Gautam Dey causing death of his brother by fire arms is 

found to be only bald and suspicious statement having no intrinsic worth so 

much so that this witness in cross-examination has stated that he did not 

witness any quarrel between the brothers of the accused over their landed 

property and he did not approach deceased Rabi Dey in any point of time to 

enquire whether he created any trouble over their landed property as told him 

by accused Gautam Dey. Had the accused Gaudam Dey told this witness that his 

brother Rabi Dey was creating trouble in disposing of land and so that he would 

be killed by accused Gautam Dey then at this witness what to have told 

deceased Rabi Dey as to what transpires between him and the accused 

regarding disposing of land. But this witness has remained silent as to his 

willingness to buy land belonging to the accused Gautam Dey and his brothers 

including the deceased Rabi Dey. He has also admitted that the land proposed 

to be sold by accused Gautam Dey not yet sold out even after death of the 

deceased Rabi Dey as a result of bullet injury. He has further admitted that at 

the time of occurrence all the brothers of the accused used to live together with 

common kitchen. He has further admitted that within the period of July,2012 till 

the occurrence he did not hear any quarrel among the brothers of the deceased 

and he also does not know who committed the crime. Moreover, it is bereft of 

comprehension that accused Gautam Dey being the brother of the deceased 

Rabi Dey would kill him in the hardware shop of the deceased Rabi Dey if they 

had any dispute regarding sale of their immovable property when they are living 

together with common kitchen till the date of occurrence.  
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38. So far as evidence of motive is concerned in a criminal case evidence of 

motive is relevant. Motive is a double edged weapon. It may be a ground for 

committing a crime and it may also ground for falsely implicating the accused. 

However, motive itself is not sufficient to determine the culpability of the 

accused. it has to be judged with the prosecution evidence proved in the case 

relating to the incriminating fact. 

 

39. In other words mere evidence of motive can never supply the want of 

reliable evidence, direct or circumstantial of the commission of the crime. Motive 

cannot thus supply the gaps in the prosecution evidence.  

 

40. In the present case though PW5 has tried by his evidence to establish 

motive on the part of the accused Gautam Dey as to his possibility of committing 

murder of his brother Rabi Dey due to land dispute but the evidence of PW5 is 

found to be inconsistent and discrepant on material particular of the case to 

accept his evidence to establish motive of commission of the crime by the 

accused Gautam Dey as this witness has not specifically divulged when the 

accused Gautam Dey had told him that he would kill his brother for creating 

trouble in the matter of disposing of the land. Rather, his evidence in cross-

examination would disclose that all the brothers including the deceased and 

Gautam Dey were living in a joint family peacefully till the death of Rabi Dey. In 

absence of any other circumstantial evidences let alone a single circumstance 

brought against the accused by the prosecution the statement of PW5 to 

establish motive pales into insignificance.  

 

41. What is also noteworthy to mention that the statement of PW5 was 

recorded by I.O. (PW10) on 6.2.2014 while the occurrence took place on 

15.11.2012. There is no explanation from the I.O. (PW10) as to why the 

statement of PW5 could not be recorded immediately and why his statement 

had to be recorded after almost two years from the date of occurrence.  

 

42. In a series of decisions it is established position of law that evidence of 

witnesses examined by police long after the date of occurrence should be 

rejected when it appears their evidence is procured and suspicious and in this 

regard decision reported in the State of Assam Vs Sudam Pashi and others, 
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Debendra Das vs Sudam Pashi and others reported in 1996 (1) GLT 

411 has been relied on.  

 

43. As a result of inordinate delay in recording of statement of PW5, his 

statement become doubtful which has also suffered from discrepancies in 

respect to the material particulars of the case.  

 

44. In Yazid Ali and another Vs State of Tripura 1996 (III) GLT 473 it 

has been held that -   

 “The non-recording of the statement of the important witnesses at the 

earliest opportunity, though they were available at the place of occurrence 

immediately after the occurrence is highly defective and such highly defective 

investigation cannot go to the prosecution. The witnesses did not come 

forward and disclose to the Investigating Officer about what they have seen 

immediately after the occurrence or what they knew about the circumstances 

leading to such commission of offence what they had long after stated in 

Court. Omissions of witnesses to do so condemn their testimony as an 

afterthought.” 

 

45. It has been laid down in the case of Ganesh Bhavan Patel and 

another Vs. State of Maharastra reported in AIR 1979 SC 135 that delay 

of a few hours, simpliciter, in recording the statements of eyewitnesses may 

not, by itself, amount to a serious infirmity in the prosecution case. But it may 

assume such a character if there are concomitant circumstances to suggest 

that the investigator was deliberately marking time with a view to decide 

about the shape to be given to the case and the eyewitnesses to be 

introduced. Thus, under the facts and circumstances of the case delay in 

recording the statements of the material witnesses, casts a cloud of suspicion 

on the credibility of the entire warp and woof of the prosecution story.  

 

46. The another circumstance that has sought to be proved by the 

prosecution is that the accused Gautam Dey and Sukram Boro as to their 

involvement to the causing of death of deceased on their confessional 

statements before the police is found to be not admissible and has gone awry 

inasmuch as though PW10, Nirupam Hazarika has sated in his evidence that 

accused Gautam Dey and Sukram Boro made confession before him that they 

committed murder of the deceased is nothing but a self serving statement as no 
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such confessional statement recorded by PW10 during the investigation of the 

case. Hence, mere statement of PW10 that accused Gautam Dey and Sukram 

Boro made confessional statement before him regarding killing of deceased 

Rabiram Dey leads us nowhere to accept as one of the circumstances as Section 

26 of the Evidence Act put a total embargo on admissibility or of confession 

made to a police officer by an accused while he was  in custody of a police 

officer. Section 26 of the Evidence Act expresses the said provision that no 

confession made by an accused to any person while in custody of a police officer 

shall be proved against him unless it is made in the immediate presence of a 

Magistrate shall be proved as against such person. Thus, the confession made 

by the two accused persons Gautam Dey and Sukram Boro while in custody of 

the police officer that they had killed the deceased is not at all admissible U/S 

26of the Evidence Act and could not be at all taken into consideration by this 

court of convicting the accused persons coupled with the fact that PW10 has 

made only self serving statement before the court as to making confessional 

statement by the accused persons Gautam Dey and Sukram Boro but no such 

confessional statement was recorded by him even during the investigation of the 

case.  

 

47. In the instant case, though as many as three investigating officers 

namely, PW9, PW10 and PW12 conducted the investigation of the case but the 

weapon of offence could not be recovered till the completion of investigation of 

the case except collecting one No. 7.55mm empty case factory made and two 

numbers of bullet pieces factory made. Though it is established from the ballistic 

report vide Ext.6 that the ammunitions including empty case of one 7.55 mm but 

there is no evidence of using of fire arms by the accused persons in absence of 

any circumstantial evidence to link the accused persons in the involvement of 

killing deceased Rabi Dey though his death was caused by bullet injury as per 

medical report (Ext.1).  

 

48. No doubt in the instant case the accused Gautam Dey is the first 

informant of the case who lodged the FIR Ext.1 and he was subsequently made 

an accused but not a single circumstance has been proved against  him to draw 

adverse presumption as to his conduct in absence of circumstances for which an 

inference of guilt is to be drawn unerringly pointing towards his guilt.  
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49. On overall consideration of full gamut of the evidence on record in the 

facts and circumstances of the case the circumstances indicates that, in our 

opinion, do not merely complete the chain so as to reach the conclusion that 

accused persons and no other to be the assailants.  

 

50. At this stage, we would profitably like to refer the judgments reported in 

Kashmira Singh v. State of Madhya Pradesh, AIR 1952 SC 159; State of 

Punjab v. Jagir Singh Baljit Singh & Anr., AIR 1973 SC 

2407; Shankarlal Gyarasilal Dixit v. State of Maharashtra, AIR 1981 SC 

765; Mousam Singha Roy & Ors. v. State of West Bengal, (2003) 12 

SCC 377; and Aloke Nath Dutta & Ors. v. State of West Bengal, (2007) 

12 SCC 230 wherein it was held- 

“ A criminal trial is not a fairy tale wherein one is free to give flight to one's 

imagination and fantasy. Crime is an event in real life and is the product of an 

interplay between different human emotions. In arriving at a conclusion 

about the guilt of the accused charged with the commission of a crime, the 

court has to judge the evidence by the yardstick of probabilities, its intrinsic 

worth and the animus of witnesses. Every case, in the final analysis, would 

have to depend upon its own facts. The court must bear in mind that "human 

nature is too willing, when faced with brutal crimes, to spin stories out of 

strong suspicions." Though an offence may be gruesome and revolt the 

human conscience, an accused can be convicted only on legal evidence and 

not on surmises and conjecture. The law does not permit the court to punish 

the accused on the basis of a moral conviction or suspicion alone. "The burden 

of proof in a criminal trial never shifts and it is always the burden of the 

prosecution to prove its case beyond reasonable doubt on the basis of 

acceptable evidence." In fact, it is a settled principle of criminal jurisprudence 

that the more serious the offence, the stricter the degree of proof required, 

since a higher degree of assurance is required to convict the accused. The fact 

that the offence was committed in a very cruel and revolting manner may in 

itself be a reason for scrutinizing the evidence more closely, lest the shocking 

nature of the crime induce an instinctive reaction against dispassionate 

judicial scrutiny of the facts and law.”  

51.  In Sarwan Singh Rattan Singh v. State of Punjab, AIR 1957 SC 

637, this Court observed : 

https://indiankanoon.org/doc/1924452/
https://indiankanoon.org/doc/313314/
https://indiankanoon.org/doc/313314/
https://indiankanoon.org/doc/313314/
https://indiankanoon.org/doc/1339608/
https://indiankanoon.org/doc/770220/
https://indiankanoon.org/doc/1522913/
https://indiankanoon.org/doc/153998550/
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"Considered as a whole the prosecution story may be true; but between `may 

be true' and `must be true' there is inevitably a long distance to travel and 

the whole of this distance must be covered by legal, reliable and 

unimpeachable evidence [before an accused can be convicted]." 

 

52. So far as the charge U/S 120B IPC levelled against the accused persons, 

it appears that there is not an iota of evidence to establish that the present 

accused persons prior to the commission of the offence had conspired together 

to do away with the deceased Rabindra Dey. 

 

53. That aside, no reliable circumstance has come to the fore in the 

testimony of the prosecution witnesses including the investigating officers of the 

case to attract the ingredients of offence U/S 201 IPC levelled against the 

accused persons so much so that the accused persons had committed the 

offence of causing death of the deceased Rabindra Dey and that they knew or 

had reason to believe the commission of such an offence that with such 

knowledge or belief they caused any evidence of the commission of the murder 

of the deceased to disappear and gave any information relating to the offence 

which they knew of belief to be false and they did so with the intention of 

screening the offender from legal punishment. It is categorical from the 

evidence on record that though the deceased died as a result of bullet injury but 

his dead body was found at the same place after informing about the incident 

before the police. Thus, there is no evidence that there was any criminal 

conspiracy on the part of the accused persons and causing any evidence of 

commission of offence of killing the deceased Rabindra Dey and also giving false 

information with the intention of screening an offender from legal punishment. 

 

54. Having critically examined the evidence from all angles, be it 

circumstantial evidence in the light of the principles laid down by the Hon’ble 

Apex Court as referred to herein before it is amply evident that the chain of 

circumstances in the instant case is not so complete as to over rule the 

possibility of the accused persons being innocent of the crime imputed to them 

as not a single circumstance much less chain of circumstances have been proved 

by the prosecution to exclude every possible hypothesis that in all human 

probability the act that have been done by the accused persons . Mere suspicion 
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cannot lead to an inference that the accused persons must had been being 

murderer of the deceased. 

 

55. In our judgment, the prosecution has failed to prove its case beyond all 

reasonable doubt and, hence, the accused persons Gautam Dey and Sukram 

Boro are entitled to benefit of doubt.  

 

56. In the result, the accused Gautam Dey and Sukram Boro are acquitted 

there under and set them at liberty on benefit of doubt.  

 
57. Bail bond executed by the accused persons and the surety shall remain in 

force for another six months under the purview of Section 437(A) Cr.P.C.  

 

58. Seized articles be destroyed in due course of time.  

 

 Given under my hand and seal of this Court this 1st  day of October,2019. 

 
 
Dictated and corrected by me and 
each page bears my signatures. 
                                         (P.Saikia) 
              Sessions Judge, 
                  Udalguri. 
   Sessions Judge, 
         Udalguri. 
 
 

APPENDIX: 
 
A)Prosecution witnesses: 
  
i) PW1   Sushanta Saha 
ii)PW2   Maniram Swargiary 
iii)PW3  Kulendra Mochahary 
iv)PW4  Ganesh Basumatary 
v)PW5   Parag Kr. Nath @ Babul Nath 
vi)PW6  RAtan Paul 
vii)PW7  Dr. Prasanta Goswami 
viii) PW8 Hastasula Brahma 
ix) PW9 Tirap ch. Lahkar 
x)PW10 Nirupam hazarika 
xi) PW11 Deben Ch. Gohain 
xii) PW12 Sekhar Biswas 
xiii)PW13 Animesh Talukdar 
 
B)Defence witness: Nil. 



 22 

   
C)Exhibits: 
 
i) Ext.1,3  Seizure lists 
ii) Ext.2  Statement U/S 164 Cr.P.C. 
iii) Ext.4  Post-mortem report 
iv) Ext.4  Sketch map 
v)  Ext.5  Charge-sheet. 
vi) Ext.6 Ballistic report. 
vii) Ext.7 Sketch map. 
viii)Ext.8 Inquest report. 
 
 
     Dictated and corrected by me. 
 
 
      Sessions Judge, 
          Udalguri 

 

 
 

 

 

 


